
 

DECLARATION OF MICHAEL A. SPENCE IN SUPPORT 

OF APPLICANT’S MOTION FOR SUMMARY 

JUDGMENT - 1  

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Helsell Fetterman LLP 

800 Fifth, Suite 3200 

Seattle, WA 98104 

206.292.1144   WWW.HELSELL.COM 

Hearing Examiner John Galt 

 

 

 

 

 

 

 

 

BEFORE THE HEARING EXAMINER 

IN AND FOR THE CITY OF MERCER ISLAND 

 

In Re The Appeal of: 

 

ROBERT GROSSMAN, 

 

Appellant, 

 

vs. 

 

CITY OF MERCER ISLAND, 

 

Respondent. 

 

 

 

NO.  APL 25-003 

 

DECLARATION OF MICHAEL A. 

SPENCE IN SUPPORT OF 

APPLICANT SEASCAPE HOMES, 

LLC’S MOTION FOR SUMMARY 

JUDGMENT 

I, Michael A. Spence, hereby declare as follows. 

1. I am over the age of 18 and am otherwise competent to testify. 

2. I am the attorney for Applicant SeaScape Homes, LLC (“SeaScape Homes”). I base 

this declaration on my personal knowledge, and on my review of the file maintained 

by my law firm in connection with this matter. That file is kept in the ordinary course 

of business and is regularly and timely updated. 

3. On or about October 27, 2021, SeaScape Homes purchased the real property 

commonly known as 5222 Forest Ave SE, Mercer Island, WA 98040, located on 

King County Assessor’s Parcel # 141030-00570 (“Parcel 0057”), from Steven and 

Mahnaz Knutson. A true and correct copy of the Statutory Warranty Deed is attached 

hereto as Exhibit A. 
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4. A true and correct copy of the City of Mercer Island Development Services Building 

Permit, No. 2410-056, is attached hereto as Exhibit B. 

5. A true and correct copy of Applicant’s Critical Area Review 2 Application form, 

along with compliance letter and project narrative, are attached hereto as Exhibit C. 

6. A true and correct copy of City of Mercer Island Community Planning & 

Development Department’s (“CP&D”) Critical Area Review 2 (“CAR 2”) Decision 

Notice is attached hereto as Exhibit D. 

7. A true and correct copy of the “Tree Justification” letter is attached hereto as Exhibit 

E. 

8. A true and correct copy of the CP&D Approvals is attached hereto as Exhibit F. 

9. A true and correct copy of the City of Mercer Island Development Services Tree 

Permit, No. 2504-153, is attached hereto as Exhibit G. 

10. A true and correct copy of the Appeal by Robert Grossman is attached hereto as 

Exhibit H. 

11. A true and correct copy of the Lot 1 Replacement Tree Plan is attached hereto as 

Exhibit I. 

12. A true and correct copy of the Hearing Examiner’s preliminary letter is attached 

hereto as Exhibit J. 

13. A true and correct copy of the Hearing Examiner’s Order is attached hereto as 

Exhibit K. 

 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 
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SIGNED this 20th day of June, 2025 at Seattle, WA. 

 

 

HELSELL FETTERMAN LLP 

 

 

 

 

By:        

Michael Spence, WSBA No. 15885 

Attorney for Applicant 
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CITY OF MERCER ISLAND 
COMMUNITY PLANNING & DEVELOPMENT 
9611 SE 36TH STREET | MERCER ISLAND, WA 98040 
PHONE: (206) 275-7605 | www.mercerisland.gov  

CITY USE ONLY 
PROJECT NO. RECEIPT NO. FEE 

   
Date Received: 

 Received By: 

DEVELOPMENT APPLICATION  
A Development Application form is required to be completed for any land use project within the City of Mercer 
Island. Additional supplemental information for each specific land use permit requested is required. See below 
for land use permits and associated permit forms. 

PROPERTY INFORMATION 

Property Address:  

Parcel Number(s):  

Gross Lot Area(s):  

Net Lot Area(s):  

Zone:  

Shoreline Environment Designation:  
(if located within 200 feet of Lake Washington) 

 Urban Residential 
 Urban Park 

CRITICAL AREAS ON PROPERTY 

GEOLOGICALLY HAZARDOUS AREAS WATERCOURSES WETLANDS 

 Potential Landslide Hazard  Type F  Category I 

 Erosion Hazard  Type Np  Category II 

 Seismic Hazard  Type Ns  Category III 

 Steep Slope  Piped  Category IV 

  Unknown  Unknown 

PROPERTY OWNER INFORMATION 

Name:  
 

Company (if applicable): 
 

Address: 
 

E-Mail: 
 

Phone: 

APPLICANT/REPRESENTATIVE INFORMATION Same as property owner  

Name: 
 

Company (if applicable): 
 

Address: 
 

E-Mail: 
 

Phone: 

 

 

http://www.mercerisland.gov/


DECLARATION: I HEREBY STATE THAT I AM THE OWNER OF THE SUBJECT PROPERTY OR I HAVE BEEN 
AUTHORIZED BY THE OWNER(S) OF THE SUBJECT PROPERTY TO REPRESENT THIS APPLICATION, AND THAT THE 
INFORMATION FURNISHED BY ME IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE. 
 
 

Signature 

 
 

Date 

PROPOSED APPLICATION(S) AND CLEAR DESCRIPTION OF PROPOSAL (please use additional paper if needed): 

 

 

 

INDICATE REQUESTED LAND USE APPROVALS 

CRITICAL AREAS ENVIRONMENTAL REVIEW (SEPA) SUBDIVISION 

 Critical Area Review 1  Environmental Impact Statement  Short Plat- Preliminary 

 Critical Area Review 2  SEPA Review  Short Plat- Alteration 

DESIGN REVIEW LEGISLATIVE  Short Plat- Final Plat 

 Design Review – Signs  Code Amendment  Long Plat- Preliminary 

 Design Review – Code Official  Comprehensive Plan Docket Application  Long Plat- Alteration 

 Design Commission Study Session  Comprehensive Plan Application (If Docketed)  Long Plat- Final Plat 

 Design Commission Review – Exterior 
Alteration  Rezone  Lot Line Revision 

 Design Commission Review – Major 
New Construction 

OTHER LAND USE 
WIRELESS COMMUNICATION 

FACILITIES 
  Accessory Dwelling Unit  New Wireless Communication 

Facility 

DEVIATIONS  Code Interpretation Request  Wireless Communications 
Facilities- 6409 Exemption 

 Deviations to Antenna Standards – 
Code Official  Conditional Use (CUP)  Small Cell Deployment 

 Deviations to Antenna Standards – 
Design Commission  Noise Exception Type I - IV  Height Variance 

 Public Agency Exception  Other Permit/Services Not Listed 

 

 Reasonable Use Exception SHORELINE MANAGEMENT 

 Variance  Shoreline Exemption 

 
Seasonal Development Limitation 
Waiver – Wet Season Construction 
Approval 

 Shoreline Substantial Development Permit 

 

 Shoreline Variance 

 Shoreline Conditional Use Permit 

 Shoreline Permit Revision 

LAND USE APPLICATION SUBMITTAL REQUIREMENTS 

Each Land Use Application requested above must be accompanied by the appropriate land use application form 
and required materials. Refer to the City of Mercer Island Permit Forms webpage for a complete list of all land 
use application forms and submittal requirements. 

 

https://www.mercerisland.gov/cpd/page/permit-forms
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Date: September 24, 2024 
 
To: City of Mercer Island 
Community Planning & Development 
    
From: Kati Eitzman – Sturman Architects 
Brad Sturman – Sturman Architects 
Seascape Homes, LLC 
    
Re: Forest Creek-Lot 1 
5222 Forest Ave SE    
Mercer Island, WA 98040 
Parcel ID 141030-0057 
 
Subj.: Critical Area 2 Review – Criteria Compliance 
 

 
This application meets the requirements for a Critical Area Review 2 set forth by MICC 
19.07.090, MICC 19.07.160, MICC 19.070.180. 
 
The project site has had Critical Areas identified by qualified professionals. These 
Critical Areas include Areas of Erosion Hazard and Potential Landslide Hazard and one 
Type Np watercourse. An additional Type Np watercourse off property has buffers 
which affect the project site. A buffer reduction is being requested for the western off-
site watercourse. 
 
Geotech Consultants completed a Critical Areas study with its geotechnical report 
submitted as part of this application. Per MCC 19.07.160(B)(2) they have concluded 
that the proposed construction will not adversely impact other critical areas, not 
adversely impact the subject property or adjacent properties, will mitigate impacts to 
geologically hazardous area consistent with best available science, and to include the 
landscaping of all disturbed areas outside of the building footprint. 
 
Altmann, Oliver Associates, LLC completed Critical Areas studies on both watercourses 
identified to be on or impact this property, submitted as part of this application. They 
designed a Buffer Mitigation plan and believe mitigation measures shall achieve 
equivalent or greater ecological function. 
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With the criteria stated within MICC 19.07.090 and MICC 19.07.160 addressed with 
supporting documents and reports, we believe that the project meets the 
requirements of a Critical Area 2 Review. 
 
Sincerely,  
  
Kati Eitzman, Sturman Architects 
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Date: September 24, 2024 
 
To: City of Mercer Island 
Community Planning & Development 
    
From: Kati Eitzman – Sturman Architects 
Brad Sturman – Sturman Architects 
Seascape Homes, LLC 
    
Re: Forest Creek-Lot 1 
5222 Forest Ave SE    
Mercer Island, WA 98040 
Parcel ID 141030-0057 
 
Subj.: Critical Area 2 Review – Application Narrative 

 
The project site is a 15,001 square foot lot located in a well-established residential 
neighborhood.  The development of this lot will be the last in a series of four adjoining 
lots which have all had single family residences completed within the last 1-3 years. 
 
The lot has a slope of about 13% and is allowed 40% Lot Coverage. There is no existing 
house or structure on the lot. There is a gravel driveway that previously provided 
access to the northern lot (Lot 2) prior to its development. An easement allowing 
access for Parcel 141030-0090 also exists on the southwest corner of the project site 
and contains an existing asphalt road within the easement. 
 
A qualified geotechnical engineer has determined that this site contains Geologically 
Hazardous Areas: Potential Landslide Hazard and Erosion Hazard.  
 
A type Np watercourse exists on the eastern half of the property. Its location has been 
identified by a qualified biologist and surveyed. This watercourse requires a 60-foot 
buffer with an additional 10-foot building setback.  This project will not impact this 
watercourse or its buffer. 
 
A second type Np watercourse exists to the south and west of the property. As its 
buffers impact the project site, its location was identified by a qualified biologist and 
surveyed. This watercourse requires a 60-foot buffer with an additional 10-foot 
building setback. A one-time buffer reduction is being requested to allow for the 
construction of this residence. The new buffer would be 45 feet and still have a 10-foot 
building setback. Mitigation plans have been developed by the project biologist and 
are submitted as part of this application. 
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 With the development of the adjoining northern lot (Lot 2), a large 62.5” maple tree 
was approved and removed under building permit 2212-079. The six replacement 
trees required by the removal of this tree will be planted with the development of this 
lot. The removal of two additional trees at the southern edge of this lot is also being 
proposed- a 33.5” Douglas fir and a 19.2” Douglas fir. These trees are being requested 
for removal due to their limitation on the ability to achieve 85% of the GFA allowed for 
this lot. 
 
The project is a two-story single-family residence with an attached garage. The house 
will be built on a crawlspace with conventional concrete foundations, wood floor joists 
and wood floor trusses. There will be approximately 4326 square feet of heated space 
and 588 square feet of unheated garage space. 
 
We are requesting a Concurrent Review of our Building Permit Application with this 
Critical Area 2 Review. 
 
Sincerely,  
  
Kati Eitzman, Sturman Architects 
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COMMUNITY PLANNING & DEVELOPMENT 
9611 SE 36TH STREET | MERCER ISLAND, WA 98040 
206.275.7605 | www.mercerisland.gov/cpd  

PUBLIC NOTICE OF DECISION 
 

NOTICE IS HEREBY GIVEN that approval has been granted for the application described 
below:  
 

File No.: CAO24-032 
 

Permit Type: Type III 
 

Description of 
Request: 

A request for a Critical Area Review 2 for the construction of a new two-
story single-family home located on a site containing geological 
hazardous areas and watercourse.  

 

Applicant/ 
Owner: 

Kati Eitzman (Sturman Architects) / Seascape Homes, LLC 

 

Location of 
Property: 

5222 Forest Ave SE, Mercer Island, WA 98040 
King County Assessor tax parcel number: 141030-0057 

 

SEPA Compliance:  
The project is exempt from SEPA Review pursuant to WAC 197-11-800(1)(b)(ii). 
 
 

Applicable 
Development 
Regulations: 

Pursuant to Mercer Island City Code (MICC) 19.15.030 Table A, 
applications for Critical Area Review 2 are required to be processed as 
Type III land use reviews. Processing requirements for Type III land use 
reviews are further detailed in MICC 19.15.030 Table B. 

 

Other Associated 
Permits: 

2410-056 

 

Project 
Documents: 

https://mieplan.mercergov.org/public/CAO24-032  

 

Decision: Approved subject to conditions. 
 

Appeal Rights: DISCLAIMER: This information is provided as a courtesy. It is the ultimate 
responsibility of the appellant to comply with all legal requirements for the filing of an 
appeal.  

Parties of record have the right to appeal certain permit and land use decisions. In some 
cases, other affected parties also have appeal rights. Depending on the type of decision, the 
appeal may be heard by a City Hearing Examiner, Commission, Board, or City Council, or 
outside the City to the State Shoreline Hearings Board, the State Growth Management 
Hearings Board, or King County Superior Court. For a comprehensive list of actions and the 
applicable entity who will hear the appeal, see MICC 19.15.030 Table B.  

If you desire to file an appeal of a decision that is appealable to the City, you must submit the 
appropriate form and file it with the City Clerk within the time stated in the Notice of 

http://www.mercerisland.gov/cpd
https://app.leg.wa.gov/wac/default.aspx?cite=197-11-800
https://library.municode.com/wa/mercer_island/codes/city_code?nodeId=CICOOR_TIT19UNLADECO_CH19.15AD_19.15.030LAUSRETY
https://mieplan.mercergov.org/public/CAO24-032


Decision. Forms are available from Community Development and Planning. Upon receipt of 
a timely complete appeal application and appeal fee, an appeal hearing will be scheduled. 
To reverse, modify or remand a decision, the appeal hearing body must find that there has 
been substantial error; the proceedings were materially affected by irregularities in 
procedure; the decision was unsupported by material and substantial evidence in view of 
the entire record; or the decision is in conflict with the City’s applicable decision criteria. 
 

Application 
Process 
Information: 

Date of Application:  September 27, 2024 
Determined to Be Complete:  October 24, 2024 
Public Comment Period:  November 4, 2024 through 5:00 PM on 

December 4, 2024 
Date Notice of Decision Issued:  April 14, 2025 
Appeal Filing Deadline:  5:00 PM on April 28, 2025 

 

Project Contact: Grace Manahan, Code Compliance Planner 
grace.manahan@mercerisland.gov | (206) 275-7764  

 

https://www.mercerisland.gov/sites/default/files/fileattachments/community_planning_amp_development/page/9281/appealform.pdf
https://www.mercerisland.gov/sites/default/files/fileattachments/administrative_services/page/74/2023feeschedule01.01.2023.pdf
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Date: September 24, 2024  
 
To: City of Mercer Island 
Community Planning & Development 
    
From: Kati Eitzman – Sturman Architects 
Brad Sturman – Sturman Architects 
    
Re: Forest Ave Lot 1 
5222 Forest Ave SE    
Mercer Island, WA 98040 
 
Subj.: Explanation and Justification for removal of exceptional trees 
 
This letter is being submitted as part of an application for a building permit. 
 
We are requesting the removal of regulated tree 1003 and exceptional 
tree 1004. 
 

Applicable to all removed trees: 
 
Per code 19.10.060(3)(b): 
“Retention of an exceptional tree(s) with a diameter of 24 inches or more 
will limit the constructable gross floor area to less than 85 percent of the 
maximum gross floor area allowed under chapter 19.02 MICC;”  
 
Per 19.02.020(D)(3)(b), the zoning of this lot allows us a maximum of 
6000 square feet for our GFA. Per code 19.10.060(3)(b), we are 
guaranteed 85% of this maximum GFA. 85% of 6000 square feet is 5100 
square feet GFA guaranteed.  
 
This site is encumbered with a large Native Growth Protection Area and a 
watercourse with a 60-foot buffer and additional 10-foot building setback. 
This creates an area of 7778 square feet of the lot which is unavailable to 
build on. A second watercourse has been identified off-property to the 
west, but its buffer and setback affect the site at the southwest corner. A 
one-time 25% buffer reduction and mitigation is currently being proposed 
in a concurrent Critical Area 2 review. Another impediment is an existing 
sewer easement which cuts across the corner of the lot, further 
decreasing the available building pad. 
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Tree 1003 is a 19.2” DBH Douglas Fir. Its minimum critical root zone is 
seven feet and average dripline radius of 13 feet.  
Tree 1004 is a 33.5” DBH Douglas Fir. Its minimum critical root zone is 11 
feet and average dripline radius is 21 feet.  
Both trees impact the southern portion of the buildable area. Attempting to 
keep both trees would greatly diminish the ability to build 85% of the 
guaranteed GFA. Avoiding excavation into the minimum root zones would 
eliminate at least an additional 600 square feet from the buildable area. 
 
After all these factors are taken into consideration, the area of building pad 
allowed for development would 3400 square feet. To achieve a house 
close to the allowable maximum GFA, a two-story house is proposed. A 
basement is not feasible as it would create increased excavation, 
impacting a greater area of the building pad, specifically Right of Way tree 
1005. 
 
Without the removal of trees 1003 and 1004, it would not be feasible to 
construct a house with 85% of the allowable GFA per Mercer Island city 
code. We have done our very best to retain as many trees as possible, 
minimize harmful impacts, and thoughtfully site our house. 
 

 
Sincerely,  
 
Kati Eitzman 
Sturman Architects  
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JOHN E. GALT 
Quasi-Judicial Hearing Services 

927 Grand Avenue 
Everett, Washington 98201 

Voice:  (425) 259-3144 
E-mail:  jegalt755@gmail.com 

 
May 2, 2025 
 
Robert Grossman 
5249 W Mercer Way 
Mercer Island, WA  98040 
reg232@gmail.com 
SERVICE BY E-MAIL (First class mail service if requested) 
 
Seascape Homes, LLC 
ATTN: Jon Tellefson 
P.O. Box 40568 
Bellevue, WA 
jmt1231@gmail.com 
SERVICE BY E-MAIL (First class mail service if requested) 
 
City of Mercer Island 
Community Planning & Development Department 
C/o Bio F. Park, City Attorney 
9611 SE 36th Street 
Mercer Island, WA  98040 
bio.park@mercergov.org 
SERVICE BY E-MAIL (First class mail service if requested) 
 
Subject: Scheduling Guidance for Type III Administrative Appeal: APL25-004 
 
Dear Principal Parties: 
 
I write in my capacity as the City of Mercer Island Hearing Examiner (“Examiner”). 
 
On April 30, 2025, I received the appeal which Robert Grossman (“Grossman”) filed on April 28, 2025, 
determined to be complete as of May 2, 2025, upon payment of the appeal filing fee, with the City of Mercer 
Island, in re  the Critical Area Review 2 (“CAR 2”) Decision issued by the City Community Planning & 
Development (“CP&D”) on or about April 14, 2025. Decisions made on CAR 2 permit applications are 
Type III land use actions which are subject to the right of administrative appeal to the Examiner. [MICC 
19.15.030(E), Tables A and B]  
 
The MICC provides for a 14 calendar day appeal period from date of issuance of the decision being 
appealed. [MICC 19.15.130(B)] The content requirements for Type I - III appeals are set forth in MICC 
19.15.130(D). It would appear that the Grossman appeal was timely and complete when filed. 
 



APL25-004  
Robert Grossmanv. City of Mercer Island Community Planning & Development Department 
May 5, 2025 
Page 2 of 3 
 

 
 
G:\USERS\MAS\~CLIENTS\TELLEFSON, JON (25-0649)\CLIENT DOCS\FROM HEARING EXAMINER-20250507T221809Z-1-001\FROM HEARING EXAMINER\APL25-004 A.DOC 

All proceedings in the foreseeable future in this appeal will be either remote or hybrid (remote and in-person 
attendance available). Mercer Island uses the “Zoom” platform for its remote proceedings. The hearing type 
will be determined before a hearing date is selected. 
 
Before discussing the “nitty-gritty” of scheduling the appeal hearing, I want to mention something that may 
have a profound effect on these proceedings. The action that Grossman is appealing is the approval by 
CP&D of a CAR 2 application filed by Seascape Homes, LLC. CAR 2s are governed by MICC 
19.07.090(B). “The purpose of a critical area review 2 is to review critical area studies and mitigation plans 
in support of proposed buffer averaging and reduction of wetland and watercourse buffers.” [MICC 
19.07.090(B)(1)] The Grossman is all about tree preservation. Tree regulations are found in Chapter 19.10 
MICC, not Chapter 19.07 MICC. I, of course, do not have any of the file materials regarding the CAR 2 
application as yet, but unless tree preservation has some direct link to “proposed buffer averaging and 
reduction of wetland and watercourse buffers,” it may well be that Grossman is appealing something that is 
not covered at all under the CAR 2 process. The parties may benefit from an early discussion among 
yourselves whether this is the proper venue and time to appeal tree retention concerns. 
 
The MICC contains basic regulations for Type I - III appeals and the open record hearings associated 
therewith [MICC 19.15.130]. Those regulations refer to rules that may be adopted by the Hearing Examiner. 
[MICC 19.15.130(G)] I promulgated Rules of Procedure (“RoP”) on December 2, 2019, pursuant to MICC 
3.40.080(B). Please note that the current RoP are different from those of my predecessor. I have more 
recently promulgated an Emergency Rule addressing electronic filing of documents. (I have attached a copy 
of both the new RoP and the Emergency Rule to the e-mail version of this letter. The City also maintains 
copies of the RoP which it can provide to appellants.)  
 
Subsection 19.15.130(F) MICC requires the City to give notice of the open record appeal hearing not less 
than 30 days before the open record hearing in the manner required by MICC 19.15.100. To ensure fairness 
to all principal parties, I set the hearing date in consultation with the principal parties; the City issues the 
required hearing notices. RoP 224 requires a pre-hearing document pre-filing process in appeal cases. The 
pre-filing process starts not less than 14 days before the hearing date. RoP 225 provides a shortened version 
of the RoP 224 process. I urge both parties to familiarize themselves with the RoP, especially those 
specifically pertaining to appeals and hearings. I will determine which pre-filing process to use later. 
 
The RoP provide for prehearing conferences. [RoP 208] The Examiner has sole discretion to convene 
prehearing conferences. [RoP 208(a)] Any principal party may request that the Examiner convene a 
prehearing conference; the Examiner may call for a prehearing conference on his own initiative. [RoP 
208(c)] At this time I do not believe that a prehearing conference is necessary in this appeal. However, 
I will fairly consider any request for a prehearing conference. Unless waived by the principal parties, I am 
required to give not less than seven days notice of a prehearing conference. [RoP 208(c)] 
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Allowing five work days for the parties to advise me of their date preferences, five work days after that for 
the City to prepare and issue the required hearing notices, and the required 30-day period between notice 
issuance and hearing date, the earliest that we could convene the hearing will be June 16, 2025. I am 
presently available on June 24, 25, 27 and July 1 and 2, 2025. (I schedule hearings on a first-come-first-
served basis, so the longer it takes us to choose a date, the greater the likelihood that another jurisdiction 
may have reserved my services. Time is of the essence.) 
 
Please communicate your availability and date preference(s) directly to me by E-mail by May 12, 
2025, at the latest. My E-mail address is “jegalt755@gmail.com”. The City’s response must consider the 
availability of needed staff. I will select a date and time based upon timely received responses. 
 
Please be aware that ex parte communication with me is strictly limited. (See RoP 120.) You may 
communicate with me only on scheduling or other procedural matters. Whenever you communicate with me 
on such matters, you must cross-copy your communication to all other parties.  
 
Last but by no means least, two procedural items: 1) If you are willing to continue to accept e-mail service 
from me in this case, please so advise when you communicate your date preferences; and 2) If you have key 
associates or assistants that I should include in e-mail service to you, please provide their names and e-mail 
addresses in your e-mail. 
 
Sincerely, 

\s\ John E. Galt 
 
John E. Galt  
City of Mercer Island Hearing Examiner 
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BEFORE THE HEARING EXAMINER for the 
CITY of MERCER ISLASND 

 
INTERLOCUTORY ORDER DENYING MOTION TO DISMISS 

 
 

FILE NUMBER: APL25-004 
 

APPELLANT: Robert Grossman 
5249 W Mercer Way 
Mercer Island, WA  98040 
reg232@gmail.com 
SERVICE BY E-MAIL 
 

RESPONDENT: City of Mercer Island 
Community Planning & Development Department 
C/o Eileen M. Keiffer 
Madrona Law Group, PLLC 
14205 SE 36th Street 
Suite 100, PMB 440 
Bellevue, WA  98006 
eileen@madronalaw.com 
SERVICE BY E-MAIL 
 
AND 
 
C/o Bio F. Park, City Attorney 
9611 SE 36th Street 
Mercer Island, WA  98040 
bio.park@mercergov.org 
SERVICE BY E-MAIL  
 

APPLICANT: Seascape Homes, LLC 
C/O Michael Spence 
Helsell Fetterman, LLP 
800 Fifth Avenue, Suite 3200 
Seattle, WA  98104 
mspence@helsell.com 
SERVICE BY E-MAIL  
 

TYPE OF CASE: Appeal from Approval of Critical Area Review 2; Ref. file #CAO24-32 
 

 
WHEREAS, the City of Mercer Island Hearing Examiner (“Examiner”) has before him the April 28, 

2025, appeal of Robert Grossman (“Grossman”) from the City of Mercer Island Community Planning & 
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Development Department’s (“CP&D’s”) April 14, 2025, approval (with conditions) of Seascape Homes, 
LLC’s (“Seascape’s”) Critical Area Review 2 (“CAR 2”) application; and 

 
WHEREAS, on May 12, 2025, Respondent CP&D filed a Motion to Dismiss (the “Motion”) 

asserting that the concern stated in Grossman’s appeal (to wit: that removal of Trees 1003 and 1004 as 
depicted on the approved CAR 2 site plan would violate Mercer Island City Code (“MICC”) provisions) was 
beyond the scope of the CAR 2 review and, thus, beyond the scope of the Examiner’s jurisdiction in this 
appeal. On May 13, 2025, Applicant Seascape joined in CP&D’s Motion; and 

 
WHEREAS, as contemplated by the Examiner’s Rules of Procedure (See RoP 204 and RoP 228.) 

the Examiner granted Appellant time to respond to the Motion, which Appellant did on May 20, 2025. The 
Examiner has purposely delayed issuance of this Order because Respondent’s Counsel was out of the 
country from May 21 through June 6; and 

 
WHEREAS, summary dismissal requests in the quasi-judicial realm are akin to summary judgment 

requests in the judicial realm. Washington’s appellate courts have explained the standard of review to be 
applied in summary judgment requests. 
 

 When reviewing a summary judgment order, we engage in the same inquiry as the 
trial court, affirming summary judgment only if there is no genuine issue as to any material 
fact and the moving party is entitled to judgment as a matter of law. City of Sequim v. 
Malkasian, 157 Wn.2d 251, 261, 138 P.3d 943 (2006). All facts and reasonable inferences 
must be considered in the light most favorable to the nonmoving party, and summary 
judgment is appropriate only if reasonable minds could reach but one conclusion. Dowler v. 
Clover Park Sch. Dist. No. 400, 172 Wn.2d 471, 484, 258 P.3d 676 (2011). 
 

Staples v. Allstate Insurance Co., __ Wn.2d __, __ P.3d __ (2013) 
 

A nonmoving party in a summary judgment may not rely on speculation, argumentative 
assertions that unresolved factual issues remain, or in having its affidavits considered at face 
value; for after the moving party submits adequate affidavits, the nonmoving party must set 
forth specific facts that sufficiently rebut the moving party’s contentions and disclose that a 
genuine issue as to a material fact exists. 
 

Seven Gables Corp. v. MGM/UA Entertainment Co., 106 Wn.2d 1, 13, 721 P.2d 1 (1986); and 
 
WHEREAS, Seascape proposes to construct a single-family residence on King County Assessor’s 

Parcel # 141030-0057 (“Parcel 0057”). (CP&D CAR 2 Decision, Exhibit 1, PDF 3 & 4) Parcel 0057 
contains “a piped and uniped watercourse and within a geologically hazardous areas, specifically a potential 
slide and erosion hazard area.” (CP&D CAR 2 Decision, PDF 4 {sic}); and 

 
WHEREAS, “The purpose of a critical area review 2 is to review critical area studies and mitigation 

plans in support of proposed buffer averaging and reduction of wetland and watercourse buffers.” [MICC 
19.07.090(B)(1)] However, 
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When development and/or activity is proposed on a site containing geologically hazardous 
areas and one or more of the critical area types listed in subsection (B)(2)(a) of this section or 
the associated buffer of one of those critical areas, a critical area review 2 reviewing all 
critical areas is required to be reviewed and approved prior to construction authorization, 
using the procedures required for a Type 3 land use review.” 
 

[MICC 17.09.090(B)(2)(c)]; and  
 

WHEREAS, The City’s tree protection, retention, and replacement regulations are contained in 
Chapter 19.10 MICC. “Generally, a permit is required to remove any tree with a diameter of greater than ten 
inches ….” [MICC 19.10.010(A)] “Permit approval to remove one or more nonhazardous trees may take the 
form of a tree removal permit or other construction permit approval.” [MICC 19.10.020(B)(1), underlining 
added] On September 24, 2024, the date that Seascape filed its CAR 2 application, it also filed a Concurrent 
Review form requesting concurrent review of its applications, which include Building Permit application 
2410-056. (CP&D CAR 2 Decision, Exhibits 1 PDF 3; 3, PDF 16); and 

 
WHEREAS, the CP&D CAR 2 Decision does not discuss compliance with Chapter 19.10 MICC but 

does state that “[t]he project also includes the planting of replacement trees ….” (CP&D Decision, Exhibit 1, 
PDF 6) The CP&D CAR 2 Decision concludes with the statement that CAR 2 “application CAO24-032 as 
depicted in Exhibit 8, is hereby APPROVED as conditioned. (CP&D Decision, Exhibit 1, PDF 10); and 

 
WHEREAS, CP&D CAR 2 Decision Exhibit 8 is a 36-page plan set including site plans (PDF 104 

& 105), “Replacement Tree Plan” (PDF 106), a lot survey (PDF 107), clearing, grading, and utility plans 
(PDF 108 – 113), complete structural construction plans for the proposed residence (PDF 114 – 133), 
mitigation plans (134 – 138), and a landscape plan (PDF 139); and 

 
WHEREAS, building permits and tree removal permits are classified by the City as Type I Land 

Use Reviews. Type I Land Use Reviews do not require public notification, notice of application, public 
hearing, or notice of decision. Type I Land Use Review decisions are appealable to the Examiner. [MICC 
19.15.030(H), Table A]; and 

 
WHEREAS, issues of material fact exist that render summary dismissal inappropriate. A tree 

removal permit is required, but it may be rolled into some other development permit. Whether that has 
occurred here is unknown to the Examiner. What is the scope of CAR 2 permit CAO24-032? Does it include 
the required tree removal permit (given that the approved plan set includes a “Replacement Tree Plan”)? 
Does it include approval of the underlying building permit (given that the approved plan set includes a 
complete building plan set)? Is there a separate tree permit yet to be issued? Is there a separate building 
permit yet to be issued? Is this the only forum in which the Type I Land Use Review right-to-appeal is 
available?; and 

 
WHEREAS, any Recital herein deemed to be either a Finding of Fact or a Conclusion of Law is 

hereby adopted as such. 
 
NOW, THEREFORE, the Hearing Examiner issues the following: 
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ORDER 
 
The Motion to Dismiss is herewith DENIED because issues of material fact remain unanswered. 
 
This Order is interlocutory in nature. 
 
ORDER issued June 9, 2025. 

       \s\ John E. Galt 
 

JOHN E. GALT 
Hearing Examiner  
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